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The FLEGT VPA Process in Malaysia

Next steps?
A short briefing by two EU NGOs involved in the EU FLEGT process

30 June 2011

Background

In 2001, a Ministerial meeting was held in Bali where South East Asian countries addressed issues of illegal logging. The only countries that did not engage in this process were Burma (they were not invited) and Malaysia. Invitations were sent to Malaysia but they chose not to attend. During the meeting discussions were held with SE Asian ministers but also timber consuming nations such as China and the EU. An agreed declaration from all countries attending the Bali Ministerial underlines the intention of participant countries to address the problem of illegal logging, and in that respect forms the basis for further action. Malaysia did not sign this declaration.

Following the Bali meeting, in 2003 after many consultations and exposures of the true nature of the illegal timber trade and consequences for forest peoples, the EU presented its FLEGT Action Plan indicating how it would address the problem of illegal logging. The central plank of this Action Plan is the development of bilateral legally binding trade agreements (called Voluntary Partnership Agreements –VPAs-) to address improve forest governance and guarantee that the wood imported into the EU is from legal sources. 
Within the FLEGT Action Plan, one of the key components is the recognition of all stakeholders – which include social, human rights and environmental NGOs, local communities, indigenous peoples and the timber industry - to develop a legality definition, a timber tracking system and agree on the terms of reference for an independent auditor among others. All stakeholders must have a say in this process. Although every country is different the EU has an informal ‘minimum standard’ by which all negotiations have to adhere to. To ensure the EU sticks to its standards is the responsibility of EU based NGOs who are also engaged in the process. This partnership is very important. 

Malaysia was the one country that the EU and the forestry industry expected to be the first to sign a VPA. Due to Malaysia’s failure to set up a proper consultation process and refusal to increase transparency and address Native Customary Rights (NCR), among others, this has not happened. 

However, the active and effective involvement of NGOs in Indonesia, Liberia, Ghana, Cameroon, Republic of Congo and Central African Republic and the EU has led to six VPAs being signed to date. These VPAs are perceived as a tool to recognise and strengthen community rights, to start a process for forest/land-use reform where required, to create transparency and to improve accountability in the forestry sector. These six VPAs have all been agreed with the full participation of civil society actors, including environmental, human rights, social and community-based NGOs and therefore have the support of civil society actors in these six countries.

Indonesia is closest to Malaysia. In Indonesia, with full stakeholder participation, a Timber Legality Assurance System and a reformed legal structure within the forestry sector called the Sistem Verifikasi Legalitas Kayu (SVLK) had been established prior to VPA negotiations started. The consultation process worked extremely well and allowed for all concerns to be addressed before formally engaging in dialogue with the EU. Indonesia signed a VPA with the EU in May 2011.

The stakeholder consultations were at first led by Indonesian civil society. This process took time and included indigenous peoples’ representatives, social NGOs and environmental NGOs. The first step was to establish a common position amongst all participants in a series of meetings that took place over a period of two to three years. It was important that the many issues the VPA would impact on were discussed and agreed to among all stakeholders before moving forward to the next step. During this time, national workshops were held to which both the Government and industry were invited to participate to discuss issues agreed among civil society organisations This ensured some dialogue continued while formal negotiations were not taking place with the EU. 

Indonesia’s main demand during the VPA negotiations was that Europe should also be looking at its role in illegal logging and deforestation. EU NGOs worked hard to campaign for what is now the EU Timber Regulation. This Regulation will come into force in March 2013 and will make it a criminal offence to first place illegally harvested timber in the EU market. It also requires importers to have a ‘due diligence’ system in place. Once the EU adopted the legislation, the Government of Indonesia began in earnest a dialogue that brought the EU, civil society, and the industry together to finalise the VPA. 

Right up until the conclusion of the VPA in Brussels in May 2011, the inclusion and recognition of indigenous peoples’ rights within the VPA was a point of concern for the Government of Indonesia. Every night texts agreed to during the negotiations were sent back to the Ministry for Foreign Affairs and the Ministry of Forestry and every time they returned, the texts concerning indigenous peoples rights were removed. However, civil society made it clear that without the inclusion and recognition of indigenous peoples’ rights the text of the VPA could not be agreed to, and the EU supported this position. So in the end the text remained. As well as this, Indonesian civil society achieved increased transparency in the timber industry. Without their engagement the Indonesia VPA would have been much less strong. 
Malaysia and the VPA process

Although Malaysia was one of the first countries to start negotiating a VPA, it has not yet finalised an agreement. The issue of Native Customary Rights has been one of the most debated elements of the Malaysia VPA, with EU and Malaysian NGOs all calling upon the EU to ensure a VPA with Malaysia would strengthen Native Customary Rights and enforce the implementation of existing laws that recognise these rights by including them in the legality definition. 

JOAS and JOANGOHutan have provided numerous comments to the EU and the Malaysian Government from 2006 to 2010, which are all available at www.loggingoff.info. Of key importance are the Key Principles for a VPA presented on 15 January 2007 and the JOANGOHutan and JOAS Memorandum presented on 28 September 2007. JOANGOHutan and JOAS also provided detailed comments on the Timber Legality Assurance System (TLAS), and native leaders also presented their demands for a VPA.

As the Government of Malaysia, or rather the MPIC (Ministry of Plantations Industries and Commodities), never developed a proper consultation process including representatives of civil society and communities as active participants in working groups, steering group and as observers of the negotiations. This makes Malaysia the exception when compared to other VPA countries. Moreover, the Government ignored the contributions from JOANGOHutan to the text of the VPA. Due to this, most civil society organisations left the process in March 2008. 
The signing of the VPA with Indonesia and the adoption of the EU Timber Regulation - which could have an impact on the export from Malaysia to the EU as traders may be concerned about the risk of to importing illegal timber - has now led to renewed interest in Malaysia in signing a VPA with the EU. Under the EU Timber Regulation, a FLEGT license is guaranteed proof of legality. To keep access to the EU market, the Malaysian Government and industry seem now fairly desperate to sign a VPA. Because of the large numbers of problems in Sarawak and the lack of interest in Sarawak to sign a VPA, the Malaysian Government has indicated to be willing to sign a VPA without Sarawak. To be able to do this, they would have to develop a tracing system to ensure that timber from Sarawak will not receive a FLEGT license. Most recently Sarawak has indicated again, however, it would like to be part of a VPA.

Where next?

Remaining silent is not a real option. It is important for JOANGOHutan, JOAS and the other indigenous organisations to develop a position on whether they want to re-engage with the process or not. Remaining silent could well be interpreted as support, specifically if there are other civil society organisations involved who have less interest in forest governance and Native Customary Rights. This would strongly undermine the position of EU based NGOs to criticise the VPA. 

A real consultative process is required. JOANGOHutan and JOAS have put clear demands on the table in the past, concerning the stakeholder process to be followed. It seems important now to repeat these demands. It should be noted that in all six VPA countries there has been an acceptable stakeholder consultation process. In Liberia, the last country to sign a VPA, the Liberia NGO coalition had 4 representatives on the VPA Steering Committee, communities had 7 representatives and the timber industry had 4 representatives. One NGO and one industry representative also acted as an observer during the official negotiations with the EU. As all six VPAs signed were developed in an inclusive process with elected representatives of civil society organisations, it would be out of order for a VPA with Malaysia to be developed without a similar participatory process, including elected representatives of social NGOs and indigenous communities. It would be very helpful for EU NGOs but also for EU negotiators if they heard clearly from civil society organisations and indigenous peoples organisations that a VPA with Malaysia must be based on a stakeholder consultation process similar to that in other VPA countries.

Renegotiation of the TLAS is required. A new draft TLAS has been sent to civil society organisations, which includes some, but not all demands previously put forward by JOANGOHutan and JOAS. Notably the call for inclusion of the Aboriginal Peoples Act and customary law (as envisaged by Art 160 of Federal Constitution) has not been taken on. Furthermore the latest draft of the TLAS seems to lack the details for a tracking system and has dubious text concerning the required independent monitoring and lacks key transparency requirements among other things. The text as it stands therefore should not be adopted and key amendments would be required.

In conclusion, it is key for JOAS and JOANGOHutan to decide whether to (1) inform the Malaysian Government and the EU that there is no serious consultation process for the development of the VPA and therefore this process cannot and will not be support this process; (2) inform the Malaysian Government and the EU that they would be willing to participate in negotiations if there was a proper stakeholder process in line with VPAs in other countries and as proposed previously; (3) inform the Malaysian Government and the EU that they would be willing to participate in negotiations if there was a proper stakeholder process in line with VPAs in other countries and if there would be a real openness to look at key missing elements of the TLAS; (4) do nothing. 

If the Malaysian Government does conclude a VPA with the EU, the agreement would have to be ratified by the EU Parliament. The Parliament is quite well informed about indigenous peoples’ rights in Malaysia. Therefore if there has been sustained opposition EU NGOs can point to, they could reject the agreement. This means the EU negotiators should be open to including text that clearly recognises Native Customary Rights in the legality definition and an enforcement process that ensures the Government enforces existing legislation.

The more unified the position of indigenous organisations and NGOs in Malaysia is on this, the more we can achieve by either getting a good agreement (as happened in the six other countries, but seems less likely in Malaysia), by not getting an agreement or by being able to get a bad agreement rejected. It would require strong cooperation within Malaysia and between Malaysian indigenous groups, Malaysian NGOs and EU NGOs.

----------------------------------------------------------------------------------------------------------------------------

For more information concerning VPAS: www.loggingoff.info or www.fern.org

For questions, comments or more information please contact 
Saskia Ozinga at FERN: at saskia@fern.org 
Faith Doherty at EIA at anonfaith@hotmail.com
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