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I MALAYSIA’S FOREST COVER AND CONSERVATION EFFORTS
In 1992, during the United Nations Conference on Environment and Development (UNCED) in Rio, Malaysia went to UNCED with a commitment to keep at least 50 percent of its total land area “permanently under forest cover”. In evaluating whether the pledge is kept, three important factors should be considered.

 
First we should ask exactly what kind of forest is in question here, especially if the figure is to include plantation forests and tree crop cover. Second, we must evaluate the quality of the statistics provided by the state agencies. Third, we must also take into account of the fact that area measurement does not necessarily reflect that the forests are accorded high-quality protection. A high amount of forest coverage could still include disruptively fragmented habitats, and it does not say much on the status of forest biodiversity. 
As such, the trends and rates of deforestation and the quality of our forest management practices, which are linked to governance and legislative issues, must be considered as important in forming a reasonable judgement on the state of our forests.
The Disputed Statistics of Forest Cover

Natural forests are the main component in this equation. Lowland and hill dipterocarp forests make up the majority, followed by freshwater and peat swamp forests, and finally, mangroves. For conservation purposes the strict definition of forest cover should only include natural forest ecosystems (including both primary and secondary re-growth forest). The other term used to determine the amount of “forests” left in the country is that of “tree cover”. This term could include both plantation forests such as acacias and eucalyptus and agricultural crop like rubber, oil palm, cocoa.
Analysing the statistics on forest cover in Malaysia is a difficult task. Depending on the source, whether it be the Department of Forestry, the former Ministry of Primary Industries (MPI), or the former Ministry of Science, Technology and the Environment (MOSTE), each has its own methodology and reasoning for presenting the figures. Causing further problem for analysis, these statistics are usually reported by three different geographic factions i.e. Peninsular Malaysia, Sabah and Sarawak. 
Then, measurements of the land area of Malaysia vary depending on the government agency. The Department of Survey and Mapping yields a figure of 330,252 square kilometres, the various Forestry Departments use a figure that varies from 32.83 million hectares to 32.9 million hectares. MPI uses a figure of 33.0 million hectares. The greatest possible difference of 200,000 hectares is the size the state of Selangor’s forests, an important factor in accurately measuring how close we are to the 50 percent permanent forest cover mark. Thus, surprising as it may seem, different parts of the government are not in agreement on the exact size of this country.
Table 1 tracks the amount of forested area and tree crop cover reported in Malaysia since 1997 and provides some insight into the problems we have. Both the MPI and the Malaysian Timber Council (MTC) cite the sources of their data as the three regional Forestry Departments. Yet for both 1997 and 2001 where data from both was available, different figures were used.

Table 1 Total forested area and tree cover in Malaysia compared to total land area

	Year
	Total land area 
(mil ha)
	Forested area

(mil ha)
	Total forest

area
(%)
	Tree crops*
(mil ha)
	Total forest area
(%)
	Forest and tree cover
(mil ha)
	Total forest and tree cover
(%)
	Source

	1997a
	32.9
	20.6
	62.6
	4.8
	14.6
	25.4
	77.2

	MTC

	1997b
	33.0
	20.60
	62
	4.8
	14.5
	25.4
	77
	MPI 2003

	1998
	33.0
	20.20
	61
	5.0
	15.2
	25.1
	77
	MPI 2003

	1999
	33.0
	20.30
	62
	4.8
	14.5
	25.0
	76
	MPI 2003

	2000
	33.0
	20.20
	62
	4.8
	14.6
	25.0
	76
	MPI 2003

	2001a
	32.83
	20.2
	61.5
	5.3
	16.1
	25.5
	77.6
	MTC 2002***

	2001b
	33.0
	20.20
	62
	4.8
	14.6
	25.0
	76
	MPI 2003

	2002
	33.0
	19.92
	60
	4.8
	14.6
	25.0
	76
	MPI 2003

	2003
	32.83
	19.52
	59.5
	4.8
	14.6
	25.0
	76
	Forestry Dept


Note:

* rubber, oil palm and coconut plantations only

** www.mtc.com.my [May 18, 2004]

*** Forestry & Environment Fact Sheet 2002

MPI – Ministry of Primary Industries

MTC – Malaysian Timber Council

To demonstrate such data reporting, we can also compare the three following tables. Table 2 gives a snapshot of the state of forest cover in Malaysia’s three regions in 2001 based upon data from regional Forestry Departments and compiled by the Department of Statistics. Table 3 shows forest area data in 2001 from MPI’s 17th Edition of its Statistics on Commodities 2003. Table 4 presents figures from the MTC. All three base their data on the regional Forestry Departments.

Table 2 Distribution of forest cover by region, 2001
	Region
	Total land area 

(mil ha)
	Forested area

(mil ha)
	Total land area

(%)
	Non-forested

(mil ha)
	Total land area

(%)

	Peninsula
	13.16
	5.92
	45.0
	7.24
	55.0

	Sabah
	7.37
	4.42
	60.0
	2.95
	40.0

	Sarawak
	12.32
	8.12
	65.9
	4.20
	34.1

	Total
	32.84
	18.46
	56.2
	14.39
	43.8


Source: Department of Statistics, Malaysia, 2002 (drawn from Forestry Departments of three regions)

Table 2 Malaysia: Forested area by region, 2001 (million hectares)

	Region
	Forested area

	Peninsula
	5.94

	Sabah
	4.42

	Sarawak
	9.84

	Total
	20.20


Source: adapted from MPI 2003 (drawn from Forestry Departments of three regions)
Table 3 Distribution and extent of major forest types in Malaysia, 2001 (million hectares)

	Region
	Land
	Dipte-rocarp
	Swamp
	Mangrove
	Plantation
	Total forest land
	Total land area

(%)

	Peninsula
	13.16
	5.46
	0.30
	0.11
	0.07
	5.94
	45.1

	Sabah
	7.37
	3.81
	0.12
	0.34
	0.15
	4.42
	60.0

	Sarawak
	12.30
	8.64
	1.04
	0.13
	0.03
	9.84
	80.0

	Total
	32.83
	17.91
	1.46
	0.58
	0.25
	20.20
	61.5


Source: MTC, 2002 (Forestry & Environment Fact Sheet 2002)
If we take the Department of Statistics definition of forest, then in 2001 we have 18.46 million hectares of forest covering Malaysia (size: 32.84 million hectares), equivalent to 56.2 percent cover.

Following MPI, we would have 20.20 million hectares of “forested area”, with a total land area of 33.0 million hectares (cited in Table 1 and assuming that it is harmonised with the forest data). This gives us 61.2 percent cover.
If we follow the MTC, we also would have 20.20 million hectares of forests, but which includes plantation forest and if Malaysia’s total land area is 32.83 million hectares, this would reach a 61.5 percent cover. Without plantation forest, we would have 19.95 million hectares, representing 60.8 percent. 
We thus end up at several different values for Malaysia’s cover between 56.2 percent and 61.5 percent. How can we explain the difference of 1.5 million hectares of forests? 

The major discrepancy appears in the reported size of Sarawak’s forests, between 8.12 and 9.84 million hectares, a difference of 1.72 million hectares. MTC and MPI list the same total numbers for each region and could be made up from the same data, but the MTC however reveals that their figure includes plantation forest. Striking that out leaves 19.95 million hectares, still significantly different from the data from the Department of Statistics.
Even in single publication, MPI’s figures for forest area vary. In its Statistics on Commodities (2003) it lists Malaysia’s forest area in 2002 variously as 19.92 million hectares (forested area of all regions), 18.42 million hectares (total forested land by type) and 19.92 million (total forest area). 
The lack of consistency has worrying implications for the quality and precision of natural resource management and conservation in Malaysia.
Quality of Forest Cover and Forest Protection

We must bear in mind that conflicting policies, competing institutional jurisdictions, and non-standardised data tend to make conserving Malaysia’s remaining forests a challenge. We must also understand that the phrase permanent may not necessarily mean that the area is totally protected. In order to get a real sense of what forests are truly protected and those at risk of eventual degazettement and eventual logging, we must try to sift through the many categories of land, which may be termed differently by the three regions. 

Here, we are leaving out forests not considered as permanent i.e. Stateland forests, which do contribute towards the size of our total forest cover or “tree cover”, since such forests can be readily converted to other land uses.

“Forest Reserves” and “Protected Forests”, although deemed as part of a permanent forest estate in Malaysia, and also contribute towards the totality of our forest cover should in effect be considered as Production Forests, since logging licences can be issued over such forests. Some of the forests, where logging takes place raise the possibility that “hallowed out” forests are being counted within our total forest size.
Thus the truly protected areas should be the Totally Protected Areas (TPA) which in actual fact only cover forests gazetted as National Parks, Wildlife Sanctuaries, Nature Reserves, Virgin Jungle Reserves in the three regional forestry laws. Such forests are designated as conservation and recreational parks, restricted research and education zones and representative forests. However, the TPA or sometimes surface as “Protected Forests” in the government statistics are also a transient category subject to the whims of decision-makers and may succumb to pressures to open them up for logging and development. Further, a UN study cites 2002 data which states that Sarawak for instance has only gazetted 377,700 hectares of the one million of its protected forest. This study also claims that some of the proposed TPA areas have actually been logged, citing the examples of the proposed Hose Mountain National Park, the proposed Batu Laga Wildlife Sanctuary and the proposed Tulung Pau National Park.

When assessing the state of protected areas in Peninsular Malaysia in the 1990s, the Department of Wildlife and Natural Parks (DWNP) analysed the 1990 land use data, the latest figures from the Department of Agriculture. Forest cover accounted for only 47 percent of the land area, while rubber and oil palm plantations followed with 15 percent and 12 percent respectively. According to DWNP, if the MPI were to persist in converting Protection Forests, the forest cover would only be 41 percent and “would have a detrimental impact for the overall functioning of the Protected Area System”. 

Furthermore, “the two major institutions dealing with forest as a habitat, the Forestry Department and DWNP, are not in agreement with respect to what has been declared as Protected Areas.” DWNP added that “the degree to which Protection Forest is really protected is somewhat difficult to establish” because of unavailable data and the lack of updated mapping based on gazettement and degazettement activity since 1987.
DWNP expressed immense frustration with the Forestry Department’s inability to supply them with any data on the extent, location, and condition of protected forests under its management. This led the DWNP to level the charge that: “From an overall natural resource accounting viewpoint it must be considered a major shortcoming not to have clarity over the exact management status of the considerable extent of 19,000 km2 of Protection Forest”.
 
Table 5 which is sourced from MPI in 2003 provides the breakdown of the constitution of Protected and Production Forests. If we agree that only Totally Protected Forests are the true conservation areas, at least in theory, then the quality and quantity of Malaysian forests cannot be adequately described by merely subscribing to the size of forest or “tree” cover.
Table 5 Malaysia: Categories of Forests by Region (million hectares)
	Region
	Protected
	Productive
	Total

	
	2002
	2003
	2002
	2003
	2002
	2003

	Peninsula
	1.90
	1.52
	2.90
	3.18
	4.80
	4.70

	Sabah
	0.91
	0.59
	2.69
	3.00
	3.60
	3.59

	Sarawak
	1.00
	1.10
	5.00
	5.00
	6.00
	6.10

	Total
	3.81
	3.21
	10.59
	11.18
	14.40
	14.39


Source: MPI 2003. Forestry Department (in New Straits Times April 10, 2005)
II LOGGING AND SUSTAINABLE FOREST MANAGEMENT
The timber harvest rates in the Peninsula, Sabah and Sarawak have always been dissimilar. Peninsular Malaysia produced around 10 million cubic metres annually between 1976 and 1989, while Sabah’s production fluctuated, though averaged more than 10 million cubic metres annually over the same period. Diminishing forest resources, heightened public awareness of and opposition to forest degradation, and other adverse environmental consequences had reduced logging in Peninsular Malaysia by the end of the 1970s, in Sabah after 1992, and Sarawak after 1997. The decline in forest cover and forest resources as a result of logging activities leaves us with the question as to the effectiveness of forest policies, governance and enforcement of forestry laws in this country.

The following discussions, the first summarised from Deforesting Malaysia
, are some of the issues which we need to take into account when evaluating the sustainability of Malaysia’s timber production and the debates surrounding the legality of its timber.
Poor rent capture and wasteful rent-seeking activities

First and foremost, the volume of royalty collected by state governments in Malaysia in relation to the actual price of the timber is appallingly low – barely one percent of actual the timber price. The authorities do not tax the logging companies much, certainly not enough to cover the real costs of reforestation and to ensure strict enforcement of logging and other related regulations. 

A 1991 World Bank study has highlighted the poor rent capture via timber royalties due to illegal logging, and the apparently poor enforcement capacity at different levels of government for capturing resource rent.
 

It has also been argued that timber concession policies generally fail to ensure optimal forest tenure and management with effective capture of stumpage value (difference between log prices and logging costs, often equated with resource rent). Often political influence and wasteful rent-seeking activity are involved in securing logging concessions, and fees and taxes paid by concessionaires for the timber extracted fall far short of the stumpage value i.e. the government only captures a small proportion of the resource rent, leaving the balance of the rent available for political capture. Consequently, the contribution, and hence the value of forests to government revenue for public spending purposes is reduced. In some situations, this could limit the funds available for forest management and may encourage governments to opt for conversion of forestland to uses that yield greater government revenue. 
With few taxes to pay, and poor enforcement, the loggers seek to maximise short-term, rather than long-term, returns, especially with the political uncertainties that threaten policy change and the security of their concessions. Having little stake in the forest’s regeneration, loggers would have less incentives to ensure the sustainability of the forests that they are licensed to log. 
Such a policy framework can lead to illegal logging and other unlawful practices e.g. logging outside of concession areas, logging of immature under-declaration of the volume of extracted woods and exports, under-grading of species harvested, under-reporting in accounting and bribery of enforcement personnel. It has been reported that one Malaysian company, between 1976 and 1987, had more than RM 2 billion in revenue, but paid the federal government less than RM 5 million in taxes.
While some stumpage value is lost due to rent-seeking, to other transaction costs as well as to inevitable inefficiencies arising from such resource allocation, concessionaires still end up capturing most of the stumpage value, but have little incentive to improve forest management owing to the typically short or uncertain (for political reasons) duration of their concessions.
Allegations of illegal logging and other unlawful practices
Illegal practices in the forestry sector take on a wide-range of forms and can be committed on paper and on the field itself. In the interior areas where monitoring is often difficult, it is very possible for logging operators to log outside of the concession areas, harvest protected species or immature trees and disregard restrictions of their selective logging management plans and other contractual obligations. Such practices can especially flourish if the capacity of enforcement agencies is limited. On paper, logging operators can also minimise their tax liabilities by under-declaring their timber or by other forms of under-accounting and transfer pricing. Under-declaration can be achieved through several methods such as under-grading, undervaluing, under-measuring and misreporting the species of log harvested.

Discrepancies in official statistics suggest that more wood arrives in importing countries, such as Japan, than has been declared as exports in country of origin.
 One third or more of forest exports from Malaysia was alleged to have been illegal in the early 1990s and similarly, Malaysian forest product exports to Japan were said to be under-declared by 40 percent in the early 1990s.

In February 2004, a report and video released by the Environmental Investigation Agency and Telapak from Indonesia, Profiting from Plunder: How Malaysia Smuggles Endangered Wood, exposes shocking evidence of how Malaysia is laundering endangered Indonesian ramin wood on an unprecedented scale. This report revealed how thousands of tonnes of endangered wood was being smuggled across the border continuously and provided with documents including CITES permits certifying it as 'Origin Malaysia'.

Some of the illegal logging activities on the field itself have continuously surfaced in the local media and NGO groups do receive complaints from the public of such activities from time to time.

For instance, in Sarawak, allegations have begun to surface that there is an increase in illegal logging activities since the corporatisation of its Forests Department, including those in Totally Protected Areas. A ground survey by Sahabat Alam Malaysia in December 2006 found possible evidence of encroachments in Samunsam Wild Life Sanctuary, Maludam National Park and Similajau National Park.  
In the state of Kedah alone from 2005 to 2006, Sahabat Alam Malaysia and Consumers’ Association of Penang have reported four illegal logging cases to the authorities in Gunung Bongsu, Padang Terap, Gunung Inas and Baling, after receiving complaints from the public. Our correspondence with the state authorities revealed that only the Baling offender has so far been compounded while the Gunung Inas case is undergoing investigation.
III LOGGING AND PLANTATION ISSUES, SARAWAK
From the 1980s to the 1990s, the adverse impacts of the Sarawak logging activities to the environment and local peoples have been well-documented. The following are some of the key contentions that have been made against the Sarawak timber industry.

· Its licensing process at the state level has been criticised to be non-transparent and abused as a tool to dispense political rewards and punishments by those in power. It must be noted that the Sarawak Chief Minister, who has been in power in since 1981, is also the Minister of Planning and Resource Management, which oversees the running of the Department of Lands and Surveys, the Department of Forests and the Sarawak Natural and Environmental Resources Board (SNREB). Together, he is the highest authority for processes on land classification, land acquisition, issuing of timber licences (with the sole power to revoke them outside the court process) and the Environmental Impact Assessment (EIA).

· The harvesting rates have even been documented to be unsustainable by the International Tropical Timber Organisation (ITTO) in its report, The Promotion of Sustainable Forest Management: A Case Study in Sarawak, Malaysia published in 1990 after the visit of its fact-finding mission. The report identifies three key concerns with regard to logging activities in the state i.e. over exploitation of the hill dipterocarp forests, inadequate water catchment management and insufficient control of felling operations.  

· The widespread encroachment into the traditional territories of native communities despite their continuous protests.

· The heavy extraction activities have caused an unacceptable level of ecological destruction. The loss of flora and fauna is immense and similarly, erosion and heavy silting of rivers are highly visible. This has produced chain impacts on the livelihood, food security, health and the general quality of life of forest-dependent communities. 

In relation to all of the above, we must note that the ITTO report mentioned above also recommended that the following steps be taken to address the numerous logging-related issues in the state.

· Increase the amount of areas protected from timber extraction activities. 

· Undertake an assessment of the forest resources of the state in relation to long-term trade prospects for forest products.

· Review the organisational structure for the allocation, management and operation of timber licences.

· Encourage closer consultation and greater participation of local communities.

We can safely say that 15 years after the publication of the report, the situation has in fact worsened. Participation of local communities in the management of forests remains limited and informal. Instead of instituting legal amendments to increase the areas which are protected from the forest industry, changes have been made to limit the rights of local communities to their forests. The law on EIA remains unable to provide adequate water catchment protection from logging. Equally important, the timber licensing process continues to be politicised by those in power. All these developments are in fact in direct contradiction to the recommendations of the ITTO. 
With the decreasing output of timber production in the state due to the unsustainable extraction rates and practices of its logging industry, the Sarawak State Government today is ambitiously embarking on a massive plan to develop large scale monoculture plantations of oil palm and pulp in the state. This plan in itself highlights the fact that the local logging industry could no longer sustain itself due to the depletion in timber resources.

In December 2004, it was revealed that 38 forest plantation licences covering a total of 2.4 million hectares had been issued in the state.
 Of this, activities have commenced on 1.4 million hectares. It is also reported that the state is preparing close to RM250 million in compensation for affected communities, viewing payment as a solution to their land rights claims. By January 2007, our research shows that in actual fact 40 plantation licences has been given out by the Sarawak Department of Forests, covering an area of 2.82 million hectares. 

This however does not involve other plantation licences given out by the Department of Lands and Surveys which may have given out another 500,000 hectares of land for plantation development, a conservative estimate at best.

This move is assisted by the addition of Section 18(a) to the Sarawak Land Code to facilitate the conversion of land where the native communities claim their NCR into private plantation estates. The section above empowers the Sarawak Land Development Board and the Land Custody Development Authority to use their ordinances to declare an area as a Development Area and a lease over such land may be issued for a period of not more than 60 years to any corporate body approved by the Minister. In addition to private companies, such a lease can also be issued to corporate bodies including those statutory bodies which are deemed as Native by the Land Code.

On the expiry of the lease, any native whose land has been included in a Development Area must apply to the Superintendent of Lands and Surveys if they wish to re-establish their land rights. The Superintendent may, subject to the direction of the Lands and Surveys Department’s Director, issue such a grant to the people concerned upon such terms and conditions as he deems fit to impose. In reality, this amendment has the effect of permanently terminating the peoples’ rights once and for all.

To this end, we should question the legality of timber harvested from licensed areas set to be converted into large monocultures of mostly oil palm and pulp and paper, where disputes over native rights have not been adequately responded to. Further, we should also question the larger picture of timber trade in Sarawak when more a fourth of its forests size is destined for conversion.

Such a trend will surely spell disaster to the native communities who have yet to secure full recognition on their land rights claims and achieve basic human security.

IV SPECIAL MENTION OF THE PENAN COMMUNITY, SARAWAK
In discussing the impacts of logging, plantation and dam-building activities in Sarawak, there is also an urgent need to recognise the cultural and economic particularities of the Penan community in Sarawak, although many of the problems faced by the community are also faced by other forest-dependent Dayak communities in the state.

The Sarawak Penan population numbers around 10,000 with more than 6,000 of them concentrated in Baram (Miri Division) followed by some 1,500 in Belaga (Kapit Division), around 1,000 and 700 in Mulu (Miri Division) and Bintulu (Bintulu Division) respectively and another 200 in Limbang (Limbang Division).

Historically, the community did not begin to engage in agriculture and settle in longhouses until as late as in the 1960s. The community’s attempt at permanent settlement and agriculture began less than some 100 years ago, in gradual stages upon the urge of the state. Today, slightly over 20 percent of them are estimated to be permanently settled while the majority of them still leave their longhouses from time to time for the forest, to collect food and other forest products, and some 3 percent still make the forest their permanent home.

As such, the Penan in the past were tied to an entirely different set of customs which govern their movement in the forest and the harvesting of forest produce and hunting activities. The Penan neither possessed plots of temuda nor undertake forest-clearing activities to build longhouses. As such, when they were compelled to settle, they were essentially forced to be absorbed into an alien land rights system.

Due to the fact that many Penan permanent villages and farms only appeared after 1958, when the creation of new NCR was already prohibited by the state land legislation, their rights to their present territories are weaker than other communities. Although many communities ended up settling within the original territories of their penurip area, the claim to such forest territories are often easily contested within the present legal framework.

This is an important issue as the people do not only stand to be discriminated by the state land laws which do not recognise the creation of new customary rights after 1958 and by a state government that is generally reluctant to recognise customary rights on the higher forests where cultivation did not take place; the Penan communities may also be directly victimised in any land disputes with neighbouring settled communities, which sometimes do take place upon the instigation of industrial timber agents.

It is thus easy to understand how among the 15 longhouse communities displaced by the Bakun Hydroelectric Project, the Penan are probably the resettlement’s worst impacted community, even when other communities are also severely victimised by the involuntary relocation. As the compensation system for the affected communities did not pay the affected people based upon the actual worth of the land they actually lost and instead only compensated them on their loss of crops, the community whose cultivation history on the land where they had settled on was evidently brief, inevitably received the most meagre of compensation, in comparison to other communities whose customary rights in the area may have stretched back for hundreds of years.

Compounding the legal issue above is the fact that these communities also had to switch their lifestyle without having developed the cultural infrastructure necessary to support a farming society, much less its technical skills. In fact, the original staple of the Penan community was sago and not rice. Worse, they are today often situated at the land with the poorest soil quality and plots which mostly have been logged over. 

As such, their farming output is often low and less diverse, their longhouses are usually shabbily built and they suffer from a higher degree of malnutrition and diseases than other communities. With the destruction of surrounding forests and rivers, many communities are still unable to achieve an acceptable level of food security.

Sustaining their defence has been an arduous and gruelling experience. Blockades on logging roads would often eat up their resources and distract them from farming and hunting activities. In the 1980s, when they simultaneously erected blockades at strategic points in the Baram and Limbang Divisions to paralyse the movement of log transport, some of the nomadic groups had had to walk for weeks to reach the blockade sites. When they were arrested for such peaceful protests or on other questionable charges, in addition to ensuring the protection of their personal welfare and safety and that justice is served, the financial and psychological costs of arrests and trials were simply overwhelming for the families involved. 

Since the 1980s, the purportedly generous flow of financial assistance and infrastructure aid promised by the state to the Penan community has been widely publicised as the solution to their poverty. However today, it is clear that all such promises have failed to translate into any real improvements in their standard of living. The following are the details on the some of the most urgent problems of the communities and their demands. 

· Food shortages

Many families are facing extreme difficulty in obtaining the supply of a sufficient and balanced diet because logging operations have destroyed forests and rivers which used to provide the people with their staple sago, game, fish and other dietary supplements. At the same time, for the settled communities, their farming output has not been high due to their lack of agricultural expertise, access to seeds and other farming support resources and the mostly low-quality soils of the land that they have been relegated to. At times the situation is so critical some families are regularly forced to consume rice with only salt or subsist on plain porridge meals. 

· Lack of income

The destruction of their forests and rivers also affects the people’s livelihood. Historical records show that the Penan communities have been engaging in barter and trade activities with other indigenous communities and Chinese dealers since the 1800s. However, today it has become increasingly impossible for them to obtain income from hunting, fishing or the sale of forest products like rattan, resin and fragrant eaglewood. As a result, this contributes to the people’s food shortages and failure to provide basic education for their children, obtain medical and other essential services, undertake travel and apply for important state documents.

· Poor health

Logging operations have severely polluted rivers and the air, causing the people to frequently suffer illnesses like stomach disorders, skin and eye infections and together with malnutrition, they also resulted in a weakened immune system, which in turn causes the people other health problems. With the destruction of their forests, they also could no longer turn to the forest for their supply of medicines.

· Poor housing conditions

Most Penan families have been living in substandard housing facilities since members of the community generally do not have adequate knowledge in longhouse construction and the financial means to purchase construction materials or hire contractors or labourers to build decent homes for them. Thus, most of their homes today are in such distressing conditions – some are built without toilets, flooring or constructed from crude wood. Quite a number of homes have been built in unsuitable areas and are exposed to extreme heat.

· No identification documents

Many members of the Penan community have yet to own any self-identification documents since the registration process which requires them to travel to the nearest town is too costly for the people. Unfortunately the authorities have also been lax in sending the representatives from the Registration Department to visit Penan villages to carry out the process. This can sometimes block their access to basic rights like education, medical treatment, formal employment and even voting.

Demands

In an important document drawn during a state-wide Penan community meeting in 2002, The Long Sayan Declaration 2002, the people have thus demanded the state to:

· Halt all logging operations on the ancestral land of the Penan community;
· Recognise their Native Customary Rights and establish a Communal Forest for each Penan community;
· Compensate the people who have been affected by logging and institutionalise a consultation process that is fair, open and meaningful in the management of their forest and land;
· Provide assistance and a resource support system for their agricultural efforts;
· Provide primary healthcare programmes and regular healthcare checks; 
· Provide decent housing facilities; and
· Provide educational assistance for their schoolchildren.
However until today, the state and its agencies have failed to adequately respond to the peoples’ demands. The people’s poverty has also been responsible in preventing them from participating in many public activities – from furthering their education to gaining employment in more formal sectors and sometimes even obtaining healthcare services.

V SARAWAK SUHAKAM REPORT 2002

Between October and November 2001, the Commission of Human Rights of Malaysia, (SUHAKAM), a government sponsored human rights watch body which reports directly to the parliament, visited Sarawak to investigate the oft-repeated complaints from the native peoples and non-governmental organisations on the frequent occurrences of land rights violations of the people’s customary rights on their ancestral land, including those from Bakun-affected and Penan communities.
The report on the findings of this Sarawak visit, which also includes a set of commendable recommendations for the government, was published in June 2002. This report was collectively lauded by civil society groups for it verified our claims on the land rights violations and other related matters that afflict the Sarawak indigenous peoples for over more than 30 years. However, both the federal and state governments have appeared to ignore altogether all the recommendations made by the body.

In particular, the report makes some important observations on the indigenous land rights matters in the state and arrived at the following conclusions below:

· There exists a significant gap between the standard of living of the general public and the indigenous communities of Sarawak.

· There exists a divergent perception between the views and understanding of the people on their rights and customs and that of the state legislation which controls land rights ownership as well as other laws related to the native communities.

· The government should, during the planning and enforcement of laws, regulations and policies, take cognisance of international treaties and declarations on the rights of indigenous communities.

· The rights of Sarawak indigenous communities to their ancestral land are a legitimate claim despite the fact that such rights do not include ownership titles. The report justifies this by referring to the following: 

· the landmark judgement of several legal actions in the country at the High Court (Nor Anak Nyawai & Ors v Borneo Pulp Plantation & Others,  Sagong bin Tasi & 6 Ors v Selangor State Government & 3 Ors and Adong bin Kuwau v Johor State Government which was later upheld by the Court of Appeal).

· International treaties on such matters, specifically Part II from Articles 13 – 19 of the International Labour Organisation Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries (1989)
 and Part VI (Articles 25-30) Draft United Nations Declaration on the Rights of Indigenous Peoples.

· Article 13 of Malaysia’s Federal Constitution which makes clear that no citizen can be deprived of his or her property except through the due process of law and no law can draw provisions to acquire or use the properties of others by force without adequate compensation.

In addition, below are some of the recommendations that the report proposes with regard to the problems afflicting the Sarawak indigenous community as a whole.

Recognition to the rights of the indigenous peoples on their land and resources

SUHAKAM notes that the Sarawak state legislation recognises the rights of the people to their land resources. However, the Commissioners believe that the state legislation must be reviewed to ensure that such rights are further enhanced and harmonised with some very specific principles.

First, the legal provisions must be able to respect and protect the rights of the people on their land and territories along with the resources found on them. Second, the legal provisions must respect the traditions and land ownership customs of the people to the effect that an area which is resided by an indigenous community can only be developed after consultations are carried out with the community and consent is obtained from them. Third, the Commissioners also caution that existing legislation must ensure that the rights of the indigenous people are not easily infringed upon by any parties and without undergoing the due process of law. Finally, the law must be able to ensure that the rights and the legal protection accorded to the indigenous peoples’ land will not be diminished or denied based upon the argument that such ownership rights or other interests are collectively held or held by a community and not by an individual.

To this end, the report recommends that the following actions be taken.

First, a legal review committee should be established at the Attorney General’s Chamber.

The chief function of the committee will be to look into the laws that may have the effect of diminishing the rights of the people on their land and resources. It is recommended then that the guidelines on the legal interpretation on the matter can be extracted from Nor Anak Nyawai & Others v Borneo Pulp Plantation Sdn. Bhd & Others. In addition, this committee must also study the possibility of codifying the customs of the native communities beyond their general customs as what have been done for the Iban community in Adat Iban Order 1993, for the Bidayuh in Adat Bidayuh Order and the Kayan and Kenyah in Adat Kayan-Kenyah Order 1994. According to this proposal, such codification must also include matters pertaining to land and resource-use issues and not just their general customs. Last but not least it is also proposed that the committee study other legislation and administration ethics that are relevant to the rights of the native communities to their land resources.

Second, the government must immediately issue out certificates or other documents indicating land ownership to those who are entitled to them. These would include the people who have resided in their present territory before 1958.

Last but not least, the government is also advised to use their discretion and to make room for humanitarian grounds in granting the relevant land documents to communities who fail to fulfil legal conditions as stipulated by the Sarawak Land Code 1958 but however have been residing in areas categorised as State Land for at least 20 years. This final recommendation is of great importance for many Penan communities who may have settled in their present territories only after 1958. 

The fact that SUHAKAM recognises this issue serves as a reminder to the state that it can no longer ignore the urgent issue at hand. It is also important to bear in mind that the report goes to recommend that a part of the people’s original territory should be permanently protected as their reserve forest so as to allow them to continue their hunting and gathering activities and a specific zone is conserved as their water catchment area.
Sufficient compensation payment

Despite the existing compensation payment mechanism for land acquisition process in the state, the report recommends for this tool to be reviewed to ensure that future processes will be fair, transparent and be based on local and international standards as the current mechanism is still reportedly problematic.

The report also applies this principle for logging-affected communities like the Penan, although such activities do not entail relocation operations. In particular, it is recommended that before any logging activities commence on any Penan territories, a social impact study must be conducted. Similarly, the report advises that all concerned parties must attempt to resolve any outstanding disputes on existing logging or development activities. 

Recognition for the indigenous communities’ self-determination

The report stresses that members of the indigenous communities wish for both development as well as the capacity to participate in its planning. Thus, the government must provide sufficient information on any development projects for the communities concerned so as to allow them to make an informed decision on such matters. In addition, the government must conduct consultations with the people to identify their needs and wishes and such efforts should go beyond organising information-sharing meetings. The government is also cautioned to accommodate to the needs and wishes of the communities concerned, as well as respecting the choices that they may make on the implementation of development projects. Finally, SUHAKAM also advises the government to ensure that indigenous communities are able to participate at every level of any development projects that affect them.

Improving basic services like education and healthcare in areas where such facilities are still lacking

With regard to this, the authorities are firstly urged to ensure that the rights of the community to quality education are guaranteed and the people themselves are similarly urged to ensure that their children receive basic schooling. 

Secondly, healthcare infrastructure must be further developed to cater to the communities concerned and services like the flying doctors in the rural areas must be increased their frequency. In addition, the communities concerned are also urged to abide by the medical and healthcare advice given to them.

Thirdly, the government is asked to ensure that the road system connecting different rural areas and between rural and urban centres is in perfect condition as soon as possible. Further, there must also be efforts to ensure that existing logging roads are to be well-managed to ease the transportation mode of communities in the rural areas. 

Fourthly, the government is urged to ensure that logging and plantation activities will not pollute the water resources of the indigenous communities and that existing water treatment plants used by the communities are well-maintained. The report specifically advised the timber companies to conduct their operations responsibly so as to not pollute the people’s water resources and companies that fail to do so should be fined or have their licences revoked. 

Finally, the government is also recommended to establish service centres for the Penan communities in more areas. 

Employment and livelihood opportunities

The government is advised to place well-trained agriculture officers in indigenous community areas, with specific mention to Penan villages, to train and assist the communities to increase their standard of living.

As for the Bakun affected communities, the authorities are advised to take the appropriate actions to improve the people’s access to their allocated farms and consider increasing their size from the present 3 acres should the need arise.

As a general recommendation, the government and the private sector are advised to provide job opportunities and special employment training to the communities. Both sectors must also allow the people adequate transitional period to adjust to new employment environment.

Citizenship rights

The report emphasises that every citizen must be given his or her rights to obtain birth certificates, identity cards and the right to vote.

Therefore it is recommended that the Registration Department send its officers to the concerned areas at least once in every six months to ensure that the registration for births and identity cards are carried out by the people. For voting, the Election Commission must ensure that the people are registered as voters and that support is extended to the communities for them to participate in the voting process. 

Safety

SUHAKAM notes the need for well-trained security and emergency officers to be placed in the indigenous community areas.

As such, security and emergency services must be provided based on population and other prevailing circumstances. The government must also train volunteers from the rural communities themselves so as to allow them to provide such services to their own communities.

VI THE MALAYSIAN TIMBER CERTIFICATION COUNCIL PROCESS

Despite the failure to address the existing issues surrounding its logging industry, today, this industry will be receiving a major boost in the international market as a result of the installation of a national certification process under the aegis of the Malaysian Timber Certification Council (MTCC).

Although the MTCC process has been in development since 1994, SAM and other major environmental and community groups are of the view that the MTCC process was undertaken to primarily secure the international market for Malaysian wood products rather than to promote social and environmental justice. In July 2001, 14 environmental and forest-dependent community groups pulled out from the process because of the failure of the body to fully recognise and protect the customary land rights, tenures and user rights of indigenous communities to their forests, issues which had been communicated to the body on numerous occasions by the groups.

We view it is highly unlikely that the MTCC scheme is going to radically change the conduct of the local timber industry for the better. Thus, the process may just end up as a meaningless rubber-stamping process, which works to provide the seal of approval to forests which have not earned it – reinforcing the status quo of socially and environmentally irresponsible forest management practices and certifying forests still mired in land rights dispute.

The groups have also highlighted a fundamental problem in the application of the Forest Management Units (FMUs) in the certification scheme, wherein in Sarawak requires the constitution of the Permanent Forest Estate, the consequence of which, by virtue of the Sarawak forest legislation, explicitly extinguishes the NCR and the privileges of the local communities over their land and resources thereon. Therefore, the MTCC process is clearly unable to provide for the protection of the rights and privileges of the local communities.

Today, the adverse impacts of the MTCC scheme have already been felt in Sarawak. In October 2004, the MTCC granted a timber certification to Samling Plywood (Baramas) Sdn Bhd (a subsidiary of Samling timber group of companies) for the Sela’an-Linau FMU, which has been gazetted as a Protected Forest, and on which the local Penan communities claim to exercise their NCR. The community claims were in fact filed at the Sarawak High Court in 1998 and the legal action is still pending for trial at the time of writing. Until today, there has been no compensation paid to the people and the Sarawak State Government and the MTCC appear to have taken the position that the NCR had been extinguished. In the meantime, the timber coming from this area will be marketed bearing the MTCC certified label.

It must also be noted that in 2002, the MTCC has developed a set of new standards to be used in its certification process. Although this is much more detailed than the earlier version, the legal implication on the extinguishment of the NCR in the FMU remains unresolved. Further, the MTCC is also aggressively marketing its new certification standards as being compatible with those of the Forest Stewardship Council, a move which is in fact legally questionable.

VII CONCLUSION

All the above issues, although they cover different areas of concern, from environmental to social, nevertheless are closely tied to the governance and legislative framework on forests in this country. Thus, before we finalise the thresholds of legality in the most comprehensive sense, we must be able to address issues such as the above.
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