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I Introduction

We, the representatives of the Indigenous Communities from the Peninsular Malaysia, Sabah and Sarawak would like to express our concern on the way the Government of Malaysia is handling the multi-stakeholder consultation process on the FLEGT Voluntary Partnership Agreement (VPA) that began in 2006. 

On September 13, 2007, the United Nations’ Indigenous Peoples’ Declaration was approved by its General Assembly and this was fully supported by the Malaysian Government. The articles of this Declaration have spelt out in detail our rights with clarity. These include the protection that must be given by Governments to our Traditional Land Rights and livelihoods, our right to be involved in consultation and decision-making process on issues that may affect our lives as well as our right to manage our Traditional Territories.

Thus, in the framework of the FLEGT VPA, we therefore demand that the Governments of Malaysia and the European Union to fulfil their responsibilities on the Malaysian Indigenous Communities based on the issues that have been elaborated by the Declaration.

This is our collective statement on the process and thus must be taken into account by all the concerned parties who would like to have our undivided support on the negotiations.

II Problems on the Traditional Land Rights of the Indigenous Communities

Issue 1: The Definition of Legality proposed by the Government of Malaysia

Under the UN Declaration on the Indigenous Peoples, Article 8(2)(c) states that state authorities must protect the rights of the Indigenous Communities from actions that may lead the people to lose their land rights, territories and livelihood resources.

In relation to this, we find that the current definition of legality as proposed by the Government of Malaysia as lacking in its ability to guarantee the protection of our right to land and livelihood. In our view, this definition is inaccurate because it fails to take into account our interests and will not be able to prevent companies that are issued with logging licences from the state authorities from harvesting timber within the Traditional Territories of the Malaysian Indigenous Communities.

We would like to stress here that timber that is harvested from our Traditional Territories should be deemed as illegal. This is due to the fact that such timber has been obtained without respecting our Traditional Land Rights and without our meaningful consent and authorisation.

This is a very important matter to us because logging operations have long violated our Traditional Land Rights and complicated our lives. The state authorities as well as the licensed logging companies often claim that the mere ownership of logging licences is sufficient to prove the legality of their timber harvesting activities on our Traditional Land. However our view is on the contrary. This dispute has been continuing on for several decades.

Thus, a reasonable solution to this problem is very much needed in order to ensure that all parties would adequately grasp on how we mean ‘legal’ and ‘illegal’ logging. How is it possible that timber harvested from the Traditional Land without respecting and obtaining our consent is termed as timber that has been acquired legally?

The FLEGT VPA must accord the due benefits and protection on our rights, and as such we demand that the current definition of legality is amended by spelling out unambiguous phrases such as the following: 

Any timber that is obtained from the Traditional Territories of the Indigenous Communities or any Territories currently under dispute in the court of law between Indigenous Communities and any other parties shall be deemed illegal.

Issue 2: The transparency of the timber licensing system must be improved

One of the reasons that confusion on the definition of legal and illegal timber tends to arise is caused by the fact that the Malaysian timber licensing process is lacking in transparency and does not take into account the existence of our rights on areas where the licences are issued by the state authorities.

It is clear that our views, permission and consent are not being taken into account by this licensing system. As a matter of fact, we are often not informed on the issuance of the logging licences on our Traditional Land, not until representatives from the timber companies begin their operations on our land. This is a clear violation of our human rights.

We strongly question this practice of issuing timber licences and concessions that are troubled by allegations of bribery, abuse of power and violations of the law and which appear to bestow financial and political benefits to certain parties. We would like such matters to be investigated and stopped immediately.

For the VPA to achieve true meaningfulness, the transparency of the timber licensing system must be prioritised. If this is not pursued, the VPA will neither bring the necessary changes nor contribute to the meaningful developments that may improve the method in which our timber industry operates. On the contrary then, the VPA will only legitimise activities that have been creating numerous problems to the Indigenous Communities and continuing to effect losses to Malaysia generally.

Issue 3: Meaningful and transparent multi-stakeholder consultation

As contained under Articles 18 and 19 of the UN Declaration, Indigenous Communities have the right to the decision-making process on matters such as the VPA.

We would like to stress here that the Malaysian Government has yet to be open and transparent in discussing issues such as Indigenous Land Rights and the questionable timber licensing process in their consultation with Non-Governmental Organisations and Indigenous Community groups.

As a matter of fact, the Jaringan Orang Asal SeMalaysia (JOAS) and Jaringan Orang Asal dan Pertubuhan Bukan Kerajaan tentang Isu Hutan (JOANGOHutan) are also opposed to the definition of legality that has been proposed by the Government of Malaysia and the manner in which the Government manages the multi-stakeholder consultation process on the VPA.

As such, for the VPA to receive our support, such matters must be resolved reasonably and take into account our views.

III The description and characteristics of Indigenous Peoples’ Land Rights

As spelt out by Articles 25 to 29 of the Declaration, Indigenous Communities possess ownership and management rights over their Traditional Territories and livelihoods, as how they have evolved them. Thus, the FLEGT VPA must take into account and bestow the respect on the Traditional Land Rights of Indigenous Communities as practised by us, and not based on narrow and factually unrealistic interpretation.

The following detail the characteristics of the Indigenous Peoples’ Traditional Land Rights based on our understanding and practices:

· Acquired through customs and the law and not from a document of title.

· Does not require special proclamation from the Government or the court to be effected.

· Enforceable by court judgements.

· Indestructible by colonisation – Indigenous Communities are not trespassers on their land after the formation and enforcement of modern law.

· In existence as an individual right on cultivated land as well as communal right on village forest reserves.

· Continues to exist even without any gazette notification by the Government.

· Can only be terminated through specific legal process but consent must first be obtained and adequate compensation must be paid to affected persons.
We would like to stress that the characteristics of the Indigenous Land Rights as spelt out above are recognised by the Federal Constitution and the Malaysian courts. As such, any denial and rejection of the above are in contradiction to our court decisions as well as to our Federal and State laws, and are in violation of international laws.

The failure of the Federal and State Governments to respect the decisions and views of the courts mean that they have in effect erred in legal terms and violated the human rights of the Indigenous Communities.

In relation to this, the FLEGT VPA will only be meaningful for us if the Federal and State Government: 

· Take into account our rights to both cultivated land and communal forests.

· Take into account on our rights to both the land and resources found on the land such as crops and properties.

· Recognise that our rights have existed before the formation of modern law and will continue to exist if no specific termination is proclaimed, which must only be done with caution and responsibility.

· Resolve with fairness any legal confusion and disputes on the boundaries of our territories.

· Seek to gazette our Traditional Territories based on existing laws.

· Enforce all the court judgements on our land rights.

· Comply with all international commitments that have relevance on the rights of Indigenous Communities.

The FLEGT VPA will not be meaningful if the Federal and State authorities continue to: 

· Terminate our land rights through the gazetting of Forest Reserves, Protected Forests and Forest Management Units as well as persist in their practice of issuing timber licences and planning of similar development activities on our Traditional Territories that continue to marginalise of our rights and welfare. 

· Issue logging licences on land where our rights still exist.

· Withdraw gazette notifications that have been made on our land.

· Legislate or amend laws that have the effect of marginalising Indigenous Communities and their Traditional Land Rights and fail to make the appropriate amendments on laws that are unfair to us.

· Fail to apply laws that can provide protection to our Traditional Land Rights.

· Terminate our Traditional Land Rights without our prior, free and informed consent and in ways that are not transparent and fair to us.

IV Recommended actions

We hope very much that the FLEGT VPA will be able to improve our legal framework and the manner in which legal and governance matters on the forestry industry are enforced. In the same vein, the VPA then will not be of value to us if the Federal and State Authorities continue to disregard the Traditional Land Rights of the Indigenous Communities as well persist in their non-transparent practices in the issuance of logging licences and the manner in which they conduct consultations with the Non-Governmental Organisations and the Indigenous Communities.

If logging activities are conducted with transparency and with due respect given to all parties and the interests of local communities, the quality of our lives and rights will not be affected adversely, and may in fact show demonstrable improvements. It is inherently unfair that we are made to shoulder the negative impacts and difficulties as a result of such activities, which have been taking place for a very long time, as certain parties continue to reap benefits from them. 
We therefore call all the parties involved to immediately take all the appropriate and practical actions, with sincerity and honesty, in order to resolve the issues above, and to pay swift attention on the content of this Statement in the development of the VPA. We would like to stress that we will not give support to a VPA that fails to heed our pleas and continues to ignore our problems.

 V Closing

For us, the VPA may be able to give us a chance and hope in improving our laws and governance on forestry resources and Indigenous Land Rights. The VPA may also give us the opportunity to voice our grievances and concerns. However, all these will only be achieved if the documents of the VPA are able to make the appropriate provisions, for example, by disallowing timber that has been harvested from our Traditional Territories from being termed as legal. The VPA documents in fact, if planned with care, will also be able to discourage corruption, provide the safeguards to more sustainable forestry practices, promote transparency in our timber licensing system as well as encourage the compliance on the full payment of timber royalties and taxes and the protection of forestry workers’ labour rights.

The VPA documents therefore must be planned with caution by inserting the appropriate provisions, for example those that disallow timber operators from harvesting wood from our Traditional Territories and to subsequently term it as legal.

As such, if the Federal and State Governments fail to heed our views as detailed above and would like to sign the VPA without improving our present legal and governance practices on forestry matters, providing the due recognition on our rights as how we understand them and installing a legality definition that can ensure that timber and its products are not harvested from our Traditional Territories, then timber harvested from such areas will continue to be accepted as legal by the European Union.
If this takes place, the VPA will not be able to provide any benefits for us and will continue to support and encourage existing practices that ignore and oppress our rights as well as those that stress and threaten our livelihoods and future generations. If our demands in the Statement are not addressed, we will not lend our support to the VPA.

Thank you.
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