Ministry’s Responses to Issues Raised by JOANGOHutan and JOAS 
(Through Submission dated 1 August 2008 and Meeting with the Minister of Plantation Industries Commodities on 15 August 2008)
17 November 2008

Four Core Categories
(I) Failure of process – the consultations have not responded to our criticisms on its lack of proper structure, mechanisms and system.

(II) Failure of content – the consultations have failed to address issues related to Native/Aboriginal Customary Rights in its Definition of Legality and the Timber Legality Assurance System (TLAS).

(III) Failure of content – the consultations have opted to simplify scope of legality at the expense of good governance and sustainability and the process minimize environmental and social concerns.

(IV) Failure of content on other pertinent issues – Labour and other issues.

Comment by JOANGOHutan and JOAS
I. Failure of process – the consultations have not responded to our criticisms on its lack of proper structure, mechanisms and system.

1. The lack of strong and clear structure and mechanism to deliberate, resolve and process comments, inputs and submissions of participating stakeholders resulting in its poor quality of engagement.

Response by Ministry of Plantation Industries and Commodities
The structure of Consultation Process had been adopted at the 2nd Stakeholder Consultation in Kota Kinabalu.
Discussions on the Consultation were in fact chaired by an NGO representative, Ms Anna Wong of Malaysian Nature Society, Sabah.
The process and structure for the Consultation was agreed upon during this 2nd Stakeholder Consultation.
Subsequent Consultations therefore had been conducted in accordance with the agree process and structure.
Nonetheless, there has been continuous improvement in the Consultation Process based on experiences of previous Consultations Process as well as contribution and active participation of stakeholders.
Among the improvements made based on experiences after the 2nd Stakeholder Consultation are: 

· Duration of the consultation increased from 1 to 2 days
· Format of report of Stakeholders Consultation was modified to ensure that discussions are fully recorded so that all views and proposals made are capture; an
· Selection of the moderator was based on the need for neutrality and relevant experience.
· The structure and implementation of the Consultation process will be continuously reviewed and improved upon from time to time.
2. The ambiguity and lack of transparency in procedures and mechanisms, especially on those that concern: 
a) Chain of responsibility and authority of government office

b) Just deliberations of all proposals; and 

c) Decision making process.
Response

The procedures and mechanisms involving Governments’ decision making process have been explained to stakeholders during Stakeholder Consultations as follows:

1st Stakeholder Consultation – Stakeholders were fully informed about the VPA and Malaysia’s intention to commence formal negotiations with the EU; and

2nd Stakeholder Consultation – Stakeholders were briefed on the FLEGT process, its negotiation structure comprising of 3 Working Groups and a National Steering Committee (NSC) which will determine our negotiating position with the EU. Negotiations with the EU are undertaken at two levels; Technical Working Group and Senior Officials Levels.
It is to be noted that Stakeholders are fully consulted on major issues such as the formulation of TLAS, for which, four Stakeholder Consultations were held.
The TLAS has been formulated through a process which is fully transparent and participatory where:

· All views expressed and proposals made at these Consultations were recorded and considered by the Working Group and NSC;
· Proposals by Stakeholders that can be accommodated have been incorporated in the TLAS. For example the inclusion of Aboriginal Peoples Act for Peninsular Malaysia; and

· In addition, the TLAS has been subjected to a Joint Technical Evaluation by a team of six Independent Consultants, during which Stakeholders had further opportunity to raise their concerns on TLAS.
There will also be procedures and mechanisms in place once the VPA is implemented and this was explained during the Fifth Stakeholder Consultation where:
· A Third Party Monitor (TPM) will audit the compliance of the TLAS;
· The finding of the TPM will be submitted to a Reporting Body (RB) comprising officials both from Malaysia and EU; and 
· The scope of work of the RB will also include seeking views from Stakeholders on improving the TLAS for the consideration of the Joint Implementing Committee, the Governing Body of the VPA.
3. The absence of mechanisms to identity, deliberate, resolve and process contentious issues that need further and detailed discussions.
Response
The Stakeholder Consultation is the main forum to deliberate on all BPA related issues. The VPA covers relevant legislations to demonstrate the legality of timber exported. In this context, a distinction has to be made between legal and sustainable timber embraces for wider set of principles and criteria being implemented under a Timber Certification Scheme.
It must be noted that not all issues could be resolved through the VPA process. Awareness on this issue can be created through SUHAKAM. Such issues may be raised with relevant state government through their:
· Elected Member of Parliament; and 

· State Assemblyman.
In addition to Stakeholder Consultations, the Ministry is always open to proposals from all Stakeholders. On 15 August 2008, the Minister of Plantation Industries and Commodities met with members of JOANGOHutan and JOAS to personally and directly hear their views and concerns. 
4. The acceptance of poor and inadequate responses, especially on matters that pertain to Native/Aboriginal Customary Rights as well as those on environmental and labour rights concerns.
Response
Please refer to comment as indicated above in item I (1-3).
5. Unequal distribution of power amongst different stakeholders and the exclusion of civil society and community – based groups in the Steering Committee of the process.

Response
The National Steering Committee (NSC) which makes final decision on the issues to be negotiated with the EU comprises of Government officials and related agencies. This is because the VPA is a government where national interest must prevail.
It should be noted that in its work, the NSC takes into account all the views and proposal made by all Stakeholders. It is necessary also for the Committee to adopt a balanced view of the proposals made which at times, are at odds with each other. For example, certain Stakeholders maintain that the TLAS does not contain adequate legislations whilst others are of the opinion that the legislations included are too excessive and therefore are burdensome to them. In such a situation, the NSC will have to decide and adopt a position, taking into account the larger interest of the country.
6. The over emphasis of legality perspective at the expense of greater transparency in forestry governance. 

Response
The VPA deals with legal timber; therefore the emphasis on legality is appropriate. Transparency on the implementation of the TLAS will be provided through the reports of the Third Party Monitor to the Reporting Body, particularly the Public Summary reports.
Please also refer to comment as indicated above in item 1 (2).
7. Poor note-taking and documentation.

Response
The Ministry has been continuously improving the note taking and documentation of consultations. The Report of the 4th Stakeholder Consultation is indicative of the improvement, where taking into account the comments made, the Report has been restructured and formatted in a reader friendly manner. In addition, the issues raised have been clustered under various themes for easy reference.
In the summary paper outlining the responses to proposals and concerns made by stakeholders, wherever possible, amendments have been made as suggested. Further explanation has been given where such proposals could not be considered at the point in time.
Comment
As the consultative process is severely lacking in due processes, procedures and mechanisms, we urge the MPIC to study and apply the consultative framework in two other FLEGT-VPA, namely the Republic of Ghana and the Republic of Indonesia whose processes and outputs have received wide support from different stakeholder groups in the respective countries.

Response
Malaysia’s consultative process is as outlined above. Countries are different in various aspects. The consultative process adopted takes into account local conditions, situation and regulatory environment in the respective countries. We believe we have been able to make progress based on the consultative process that has been adopted.

II. Failure of content – the consultations have failed to address issues related to Native/Aboriginal Customary Rights in its Definition of Legality and Timber Legality Assurance System (TLAS).

1. Definitions of Legality & Demarcation of Native/Aboriginal Territorial Boundaries and Claims

The manner in which the Definition of Legality was finalized by the process as well as the content of the Definition itself that disregards the Native/Aboriginal Customary Rights is totally unacceptable to us.

We are committed to the view that the Definition of Legality must take into account Native/Aboriginal territorial boundaries and claims as well as other environmental and social legal framework. The grounds for our insistence on this matter thus remain the same and can be summarized as follows:

(i) Native/Aboriginal territorial boundaries and claims are founded on rights;

(ii) The nature, stature and extent of such rights have been affirmed and clarified by our courts, including the Federal Court; and

(iii) Native/Aboriginal territorial boundaries and claims can be proven through a credible body of evidence beyond self-serving statements that are not supported by corroborative evidence and aerial photographs, if a proper and participatory mechanism is established.
As the MPIC appears to suggest that wider recognition for Native/Aboriginal Customary Rights in the VPA content may trigger a landslide of false claims detrimental to the industry and has in fact requested us to develop an alternative proposal, we are attaching this proposal in Appendix 2.

This proposal pays detailed attention to:

(i) Participatory mechanisms

(ii) Construction of corroborative credible evidence besides aerial photographs to avoid statements from affected Native/Aborigines being construed as self-serving.

(iii) Establishing the accurate division of power between executive and judicial authorities.

As such, Appendix 2 contains the following:

(a) An additional Criterion on Area Demarcation is added to Principle 1 Rights to Harvest, in line with the premise that Native/Aboriginal territorial boundaries and claims must and can be demarcated before rights to harvest is finalized;

(b) The result of this demarcation is incorporated into Principle 2  Forest Operations Criterion Area Demarcation; and

(c) Contents of Principle 4 Other Users Rights are re-structured and altered to give these rights greater clarity.

These three tables have been developed carefully to ensure that Native/Aboriginal territorial boundaries and claims can be determined efficiently and justly in a multi-stakeholder process that will be receptive to diverse methods in providing corroborative evidence that can lend credible support to any and rights claims besides the use of aerial photographs and statements that are not supported by corroborative evidence that can be deemed as self-serving. Such evidence-gathering should not be financially and technically insurmountable with present-day technology and proper bureaucratic planning. Thus, by employing the free, prior and informed consent, rights to harvest can be determined accordingly without being subject to frequent protestations or false claims…

Response

The elements for the Definition of legal timber includes Principles and Criteria in Annex A that are based on the proposal by the EU and all the relevant legislations which address these Principles and Criteria have been included in the Annex.

Annexes A and B of TLAS includes Principle 4: Other Users’ Rights which covers user rights by natives/aborigines as provided by relevant legislation.

The claims of the Native/Aboriginal Rights over the land do not have an automatic legal recognition nor legal effect. There is a process to be followed where claims will be decided by Land and Survey Department. Where there is a dispute over the decision, the matter is to be decided by a Court that there exist native rights in particular area. Hence the proposed inclusion of additional procedures under Appendix 2 cannot be accepted because the right has to be decided by the authorities or the Court before it can be implemented.
2. Native/Aboriginal Rights must include common law and the principles of natural justice

The principle that the common law respects the pre-existence of rights under native laws/customs and that such rights do not owe its existence to statutes and legislation but to traditional laws/customs has been upheld in:

(i) Kerajann Negeri Johor & Anor v. Adong Kuwau & Ors, Court of Appeal, 1997. (Appral at the Federal Court was dismissed without reasoned judgment)

(ii) Borneo Pulp Plantation & Ors v. Nor Nyawai & Ors, Court of Appeal, 2005.

(iii) Kerajaan Negeri Selangor & Ors v. Sagong Tasi & Ors, Court of Appeal, 2005

(iv) Superintendent of Lands & Surveys v. Madeli Salleh, Federal Court, 2007

In relation to communal rights to forests, contrary to the suggestion of the MPIC, the Court of Appeal in Nor Nyawai did not challenge the High Court’s acceptance of native terms like pemakai menoa and pulau galau that are employed to describe such rights amongst the Sarawak Iban communities. The Court of Appeal’s decision was not based on the blanket negation of the validity of such rights but on the basis that there was no evidence adduced to show that the disputed area was in fact under continuous occupation by the Respondents and their ancestors.

In fact, the Court of Appeal in Nor Nyawai also affirmed the following:

(i) common law respects the pre-existence of rights under native laws or customs although such rights may be taken away by clear and unambiguous words in a legislation;

(ii) native customary rights do not owe their existence to statutes. They exist long before any legislation and the legislation is only relevant to determine how much of those native customary rights have been extinguished;

(iii) the Sarawak Land Code does not abrogate whatever native customary rights that exist before the passing of that legislation. However, natives are no longer able to claim new territory without a permit under section 10 of that legislation from the Superintendent of Land & Surveys; and
(iv) although the natives may not hold any title to the land and may be termed licensees, such license cannot be terminable at will. Theirs are native customary rights which can only be extinguished in accordance with the laws and this is after payment of compensation.
Response
The VPA is based on the current law and procedures. Any changes to the laws or procedures should be decided at an appropriate forum.
Common Law respects natives, custom but the question is what the natives’ custom is. The authorised version published by Majlis Adat Istiadat and the Tusun Tunggu in 1952 which was made after a conference by all the Iban Penghulus and Residents in 1952, is the authoritative custom that states that the only way of a Dayak can acquire land is by clearing the virgin jungle and occupying it continuously or by gift or inheritance. There is repeatedly divergence of views between the Government’s stand and the NGO’s stand on NCR which cannot be solved in this forum.
In view of the continued divergence of views and interpretation of these issues, it is suggested that stakeholders raise these issues with the appropriate State Authorities.
3. Native/Aboriginal Rights in Principle 4
The response from the MPIC fails to adduce any new information on why our various proposals on the matter cannot be incorporated into Annex A and Annex B for all the three regions. For further details, please see our arguments above as well as in all the aforementioned documents.

Response

Please refer to earlier comments.

4. Uniformity of Native/Aboriginal Rights –related legislation

We reiterate that although there are different statutes and legislation for the Peninsular Malaysia, Sabah and Sarawak, the principles of Native/Aboriginal Customary Rights remain a coherent concept. Please see Appendix 2 as how this can be effectively expressed within the TLAS context.

Response

Please refer to earlier comments.
5. Resolving current Native/Aboriginal issues

The response from the MPIC fails to adduce any new information on how the consultative process can proceed with clear procedures and mechanisms to identify, deliberate on and process contentious and unresolved issues. Please see our arguments on the flawed consultative process above.
Response

Please refer to earlier comments.

6. Role of Sarawak Superintendent of Lands & Surveys

The response from the MPIC fails to adduce any new information on why we should imply the Superintendent when it is only an executive agency which is often party to the land disputes themselves. The separation of powers between the judiciary, executive and legislature is a key component of democracy in the any modern nation – state. There should not be any party in any respect.

Response

The Land and Survey Department is the authority and custodian of Aerial Photographs and Land Use Maps which are among the criteria used to determine whether land is subject to NCR or otherwise. The determination of NCR is based on the evidence of cultivations and continuous physical occupations over the area as captured by series of Aerial photographs since the early 1950s pursuant to section 5 of the Land Code (Cap. 81).

Since those aerial photographs and Land Use Maps are considered as the neutral records kept by a Government Office, the Superintendent of Lands and Surveys is merely furnishing those evidences as and when required. He does not in this sense arbitrate over the dispute. Hence, the principle of separation of powers between the judiciary, executive and legislature does not arise in this case.

7. Inclusion of Aboriginal People Act in Annex A & B, Principle 4, Peninsular Malaysia

The response from the MPIC fails to adduce any new information on why our proposal should not be incorporated. As such, our views on the issues as reflected in the meeting notes remain. For further details, please see our Notes on Legal Concerns.
Response

Aboriginal People Act (Sections 6,7 and 8) has been included in Annex A and B, Principle 4 Peninsular Malaysia.

8. Inclusion of Sabah Land Ordinance in annex A & B, Principle 4, Sabah

We thank the MPIC for its willingness to incorporate this proposal.

Response

Noted

9. TLAS to be viewed as anti-native

Unless changes are introduced into the Definition of Legality and in the TLAS, coupled with a new willingness to review the consultative process, we tend to be partial to this view.

Response

Concerted efforts are made to ensure that all possible measures are taken so that the TLAS does not in any way burden stakeholders, especially native communities. To this end, four stakeholder consultations had been convened to gather views and proposals in an open and transparent manner to avoid difficulties to stakeholders. It is emphasized that all rights and privileges by all natives under current legislations will not be in any way diminished.

Please also refer to earlier comments on the consultative process in item 1(7)

10. Deletion under Annex B, Principle 4, Table 10, Sarawak

We view the radical alterations as one of the instances where the decision-making process of the consultative process opens itself to allegations of being anti-native. This alteration is simply intolerable due to the fact that not only was there absent opposition to the earlier version, we had in principle welcomed this content and requested for it to be extended to Sabah and Peninsular Malaysia.

In addition, the justification given by the MPIC for this alteration in its Responses to Comments/Submissions from Stakeholders for the 3rd Stakeholder Consultation is not only imprecise but it in fact attempted to inexplicably link the modifications and expunge with our input in Summary of Comments (Nov 26, 2007). The inputs concerned however as a point in fact requested none of this and instead called for the progressive extension of its coverage:

(i) NCR issues must be dealt with form timber licensing process for the three regions [I(v)]
(ii) Procedure on NCR exclusion in Table 10 to be included in the procedure for boundary demarcation in Table 5[V(i)]

Response

Compared to the earlier version, certain legislation has been omitted in the current proposal under Principle 4 for Sarawak. This is to ensure that only the necessary requirements are met and relevant legislations are included.

11. The Free, Prior and Informed Consent

The most recent response from the MPIC fails to adduce any new information on why our demand cannot be incorporated. Contrary to its assertion, at present, there is no meaningful FPIC process incorporated in any of our statutes and legislation in relation to the recognition of native/aboriginal territorial boundaries and claims.

Response

Although, as indicated, FPIC is not a legal requirement, consultations are undertaken on voluntary basis.

Any changes to statutes and legislations to incorporate the FPIC process in relation to the recognition of native/aboriginal territorial boundaries and claims are outside the scope of the VPA.

12. Inclusion of Federal Constitution provision

The Federal Constitution remains the supreme law of the country. Please see our Notes on Legal Concerns for further details.

Response

Article 160 of the Federal Constitution (FC) provides the interpretation of terminologies used in the Constitution. The interpretation is also applied in other written laws unless the context otherwise requires.

The definition of “laws” under Article 160 refers to written laws, ‘common law’ to the extent of its enforcement in Malaysia and includes customs or usage having the force of law in Malaysia. Therefore, we have been that we recognize and respect codified customary native rights having the force of law. Thus the inclusion of Article 160 of FC would be irrelevant.

Liberty of the person and rights to property although embedded in the Federal Constitution, those rights come with limitations which are stipulated in other written laws.

III. Failure of content – the consultations have failed to simplify scope of legality at the expense of good governance and sustainability and in the process minimize environmental and social concerns.

1. Inadequate environmental protection
We are partial for the VPA to aim for sustainability principles in line with the Proposal for an EU Action Plan produced by the commission of the European Communities and Council Conclusion on the FLEGT produced by the Council of European Union. There is no misunderstanding on our part on the difference between legality ad sustainability as implied. We however have a real cause for concern since the insistence on this disconnection is not supported by any mechanisms that could provide future reviews and improvements to the process, although it is often insisted that the VPA is a continual process.

Response

The VPA is not rigid or permanent. There will be a review clause in the VPA itself. As usch, during implementation, there will be definite processes and mechanisms to undertake continuous review of the VPA in general and the TLAS in particular in order to make improvement. It is envisaged that the Third Party Monitor will submit its report on the compliance of the TLAS to the RB which comprises officials both from Malaysia and EU. The scope of work of the RB includes seeking and receiving views and proposals from all Stakeholders so that recommendations can be made to the Joint Implementation Committee to improve the TLAS. There, the VPA has an inbuilt mechanism during its implementation to make changes for improvement.

2. Upgrading of ‘Environment Management’ Criterion into a Principle 

The upgrading of environmental issues into a Principle is to ensure that a more detailed environmental legality can be ensured within the VPA context. This includes compliances on participatory EIA Process, harvesting limits as well as the protection of rivers and water catchment areas. Violations of any laws including the environmental, during the course of any activity will certainly have impacts on the legality of the activity and its output.
Response

The main objective of the TLAS is to assure the production and export of legal timber as defined under existing legal framework. To this end, the format of the TLAS had been agreed between Malaysia and the European Union (EU) in which ‘Environmental Management’ is justifiably placed as a Criterion.

3. Weakness of the EIA process

Procedures on the EIA are clearly not outside of the scope of the VPA since they are included in the TLAS. EIA process that excludes public participation is not only inadequate but is against internationally accepted principles.

Response

The TLAS includes laws and procedures which govern the conduct of the EIA process in relation to logging operations which are under the jurisdiction of the:

· Department of the Environment (DOE) for Peninsular Malaysia

· Natural Resource Environment Board (NREB) for Sarawak; and

· Environment Protection Department (EPD) for Sabah.

The EIA process would be executed in accordance to the existing law.

IV. Failure of content on other pertinent issues

(a) Labour issues

1. All sections of Occupational Safety and Health Act 1994 to be included

The response from the MPIC fails to adduce any new information on why this demand cannot be incorporated into Annex A and Annex B for all the three regions

Response

As previously explained, only Section 15 of the OSHA and Workmen’s Compensation Act 1952 (Act 273) is adequate in the context of the VPA for the criterion ‘Worker Safety and Health’ under Principle 2 (Forest Operations) and Principle 5 (Mill Operation). Furthermore even though representatives of industry objected to the inclusion of Section 15 of the OSHA at the 5th Stakeholders Consultation, this section is considered necessary and adequate.
Annex B will be subjected to independent monitoring, so it is important that specific sections or relevant legislation are quoted to avoid ambiguity and difficulties for all parties especially to the Independent Monitor to assess compliance.

2. Merging of the Principle 2 Forest Operations Criteria Worker’s Safety and Health and Principle 5 Mill Operation Criteria Workers’ Safety and Health and  its rephrasing into Workers’ Rights, Safety and Health and upgrading into a Principle

The response from the MPIC fails to adduce any new information on why this proposal cannot be incorporated. We continue to view that workers’ rights are not only important to ensure sustainability, but violations of such rights will have impacts on the legality of te employment activity and its outputs.

As a matter of fact, due to the limitations of the category as a Criterion, many other legislation on the protection the rights of workers have been excluded thus far. These include the followings statures:

(i) Employment Act 1995 – regulates the minimum standards of work;

(ii) Employees Provident Fund Act 1991 – regulates the fund and the contribution to the fund by employers and employees;
(iii) Employees’ Social Security Act 1969 – provides certain benefits to employees in case of invalidity and employment injury including occupational illness;

(iv) Industrial Relations Act 1967 – regulates disputes between employers and employees;

(v) Trade Unions Act 1959 – regulates the registration of trade unions, call for strikes and pickets etc.

There have been frequent allegations on violations of workers’ rights, safety and health in the forestry sector. These range from obstacles to unionize, the lack of fair compensation for work – related injuries, accidents and even deaths. This issue becomes especially pertinent since employment in the forestry sector often takes place n the interior that made enforcement problematic and can be physically demanding and dangerous.
Response

The format of the TLAS had been agreed between Malaysia and the European Union (EU) in which ‘Workers Safety and Health’ is justifiably placed as a Criterion.

TLAS must state the specific relevant laws. It is not about penalizing the employers or the industry in general for not adhering the local laws. It is not for Third Party Monitor (TPM) nor the competent authorities under the VPA to check to ensure that the employers had incorporated the laws in the contract of employment.

(b) Other Issues
1. Industrial Tree Plantation (ITP)

We would like to highlight the issue on the ITP in relation to our Summary of Comments (Nov 26, 2007) and as expressed in Stakeholder Consultation meeting on Nov 15, 2007. In response to this, the MPIC stated the following in its Responses to Comments/Submissions from Stakeholders for the 3rd Stakeholder Consultation at 6(I) (s) page 17:

“This view is appreciated and amendment made.”

Response

Noted

2. Publication of all information related to logging concessions

We have voiced the need for information on forestry matters, across the three regions to be made available for the public and that transparency on such matters to be upheld in the 3rd Stakeholder Consultation. Such information should include the free availability of timber license documents, timber concession details and the surrounding land use patterns of a concession.

In response to the, the MPIC asserted in its Response to Comments/Submission form Stakeholders that  technical information on forest management is in fact in the public domain through publications, reports and websites of relevant departments and institutions besides being publicized during public seminars and conferences and being made available upon request [2(I)(K) page 6].
However, we would like to challenge this assertion, especially with regards, to Sarawak. Members of our coalition have experiences indicating otherwise when requesting in writing and via tele-communications for information and maps on Sarawak’s Permanent Forest Estate. We also have grounds to believe that details on logging concessions such as maps and beneficiaries are not freely publicized the way the response made it out to be

Further, this proposal is also not incorporated in the existing TLAS.

Secrecy and the lack of transparency will not encourage greater compliance on the law. As such, we have provided proposals as to how this concern can be placed in the TLAS framework in appendix 3.

Response

On the suggestion relating to information on timber concession etc , to be given to the public, these documents form part of the official records of the relevant government department which are considered  government’s property and to be kept properly and should not be given or issued freely to any public or claimant on NCR over land in dispute. Such official documents may only be released or disclosed by the authorize officers who has custody or knowledge in case of Court  proceeding or in other judicial tribunal when it is declassified.
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