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JOANGOHutan consists of the following organisations:

Borneo Resources Institute of Malaysia (BRIMAS), Sarawak

Center for Orang Asli Concerns (COAC), Selangor

Indigenous Peoples Development Centre (IPDC), Sarawak

Institute for Development of Alternative Living (IDEAL), Sarawak

Keruan Association (Penan), Sarawak

Partners of Community Organisations (PACOS Trust), Sabah

Peninsular Malaysia Orang Asli Association (POASM)

SACCESS, Sarawak

Sahabat Alam Malaysia (Friends of the Earth Malaysia)

Save Our Sungai Selangor (SOS Selangor), Selangor

Sinui Pai Nanek Sngik (SPNS/’New Life One Heart’), Perak-based Orang Asli community group

JOAS comprises 33 Orang Asal communities and community organisations or networks.

I.INTRODUCTION

On March 18, 2008, the coalitions JOANGOHutan and JOAS decided to withdraw their participation from the FLEGT-VPA multi-stakeholder consultations on grounds that have been well explained by both groups.

Since the withdrawal, we were given the opportunity to attend a dialogue with the Ministry of Plantation Industries and Commodities (MPIC) on August 15, 2008, preceding which, the following documents, dated August 1, 2008 were submitted to the Ministry:
(i) Comments on Outstanding Issues: Definition of Legality and the Timber Legality Assurance System (TLAS) within the Multi-Stakeholder Consultative Process of the Forest Law Enforcement Governance and Trade-Voluntary Partnership Agreement (FLEGT-VPA). Discussions in the document can be roughly divided into five concerns:
a) Failure of process – the consultations have not responded to our criticisms on its lack of proper structure, mechanisms and system.

b) Failure of content – the consultations have failed to address issues related to Native/Aboriginal Customary Rights in its Definition of Legality and the Timber Legality Assurance System (TLAS).

c) Failure of content – the consultations have opted to simplify scope of legality at the expense of good governance and sustainability and in the process minimise environmental and social concerns.

d) Failure of content on labour issues

e) Failure of content on other pertinent issues.

(ii) Notes on Legal Concerns on a Selection of Issues Debated during the Multi-Stakeholder Consultative Process of the Forest Law Enforcement Governance And Trade-Voluntary Partnership Agreement (FLEGT-VPA). [This document was also submitted with a Summary]
The MPIC has furnished us with their responses dated Nov 17, 2008 to the two documents submitted during our dialogue with them. We however found that the reply from MPIC has failed to adduce any new information on the range of issues raised, apart from the positive inclusion of the Aboriginal Peoples’ Act 1954 in Principle 4 (Peninsular Malaysia) into the TLAS.

Before the submission of the two documents, we have also submitted various other documents to the process: 
(i) Key Principles for the Malaysia-EU FLEGT-VPA, January 2007

(ii) Memorandum on the FLEGT VPA Consultation Meetings, September 28, 2007

(iii) Memorandum on the FLEGT VPA Consultation Meetings, January 22, 2008
(iv) Various written submissions made during the 3rd and 4th Stakeholder Consultation meetings

This Statement is written to reiterate that our position remains the same with regards to the FLEGT-VPA negotiations currently taking place between Malaysia and the European Union. Unless radical changes are introduced into the Definition of Legality and the text of the TLAS, we will not be able to give our support to the process.
II. JUDICIAL RULINGS ON ABORIGINAL / NATIVE CUSTOMARY RIGHTS (NCR)


In reference to the Statement by JOANGOHutan, JOAS and Concerned Lawyers dated March 18, 2008, we have stated that our minimum demand is that the Definition of Legality must include the clause that timber and its products shall be free from aboriginal or native customary claims, and free from aboriginal or native territorial boundaries.
This demand is made in line with several judicial decisions on the nature, stature and extent of the NCR. Although the Peninsular Malaysia, Sarawak and Sabah are governed by separate forestry and land statutes and legislation, the characteristics of the NCR remain bound by a coherent legal framework and have been over the years clarified by the Malaysian courts, including our highest, the Federal Court.

In our other submissions, we have not only provided a more comprehensive Definition of Legality for the VPA but we have also in fact proposed the procedures to be incorporated into the TLAS in order to allow NCR demarcation to take place within a multi-stakeholder and participatory process. This was done for all the three regions – Peninsular Malaysia, Sarawak and Sabah. These procedures are clarified by a set of practical mechanism to assist the validation of corroborative evidence for customary land rights claims for our indigenous communities, while being mindful of the different legislation, statutes and bureaucratic processes in the three regions.

As the FLEGT-VPA is concerned with timber legality issues, the failure to take into account judicial decisions and descriptions of the NCR (in defining the constitution of legal timber) will certainly be a legally erroneous decision. 

We therefore urge the Governments of Malaysia and European Union to seriously take full cognisance of Malaysia’s judicial judgements on NCR matters (below) in their further and final negotiations so as to ensure that the VPA’s Definition of Legality and its TLAS text are in line with Malaysia’s judicial rulings:

1. In Superintendent of Lands and Surveys, Bintulu & Ors v. Nor Anak Nyawai & Ors in 2005, the Court of Appeal agreed with the High Court’s interpretation that the NCR can exist on both cultivated land (temuda) as well as on the communal forest (pulau galau).

2. In Superintendent of Lands and Surveys, Bintulu & Ors v. Nor Anak Nyawai & Ors in 2005, the Court of Appeal also agreed with the decision in Sagong Tasi & Ors v. Kerajaan Negeri Selangor & Ors at the High Court in 2002 (upheld by the Court of Appeal in 2005) that there exists the character of proprietary interest of the aboriginal people in their land as an interest in land and not merely an usufructuary right.
3. In Superintendent of Lands and Surveys, Bintulu & Ors v. Nor Anak Nyawai & Ors in 2005, the Court of Appeal held that:
(i) the common law respects the pre-existence of rights under native laws or customs though such rights may be taken away by clear and unambiguous words in a legislation; 
(ii) native customary rights do not owe their existence to statutes. They exist long before any legislation and the legislation is only relevant to determine how much of those native customary rights have been extinguished;
(iii) the Sarawak Land Code does not abrogate whatever native customary rights that exist before the passing of that legislation. However natives are no 1onger able to claim new territory without a permit under section 10 of that legislation from the Superintendent of Lands & Surveys; and
(iv) although the natives may not hold any title to the land and may be termed licencees, such licence cannot be terminable at will. Theirs are native customary rights which can only be extinguished in accordance with the laws and this is after payment of compensation.
4. In Superintendent of Lands and Surveys, Bintulu & Ors v. Nor Anak Nyawai & Ors in 2005, the Court of Appeal also upheld the features of native title as ruled in Sagong Tasi & Ors v. Kerajaan Negeri Selangor & Ors at the High Court in 2002, (upheld by the Court of Appeal in 2005):
(i) it is a right acquired in law and not based on any document of title;

(ii) it does not require any conduct by any person to complete it, nor does it depend upon any legislative, executive or judicial declarations;

(iii) native title is a right enforceable by the courts;

(iv) native title and interest in aboriginal land is not lost by colonisation, instead the radical title held by the sovereign becomes encumbered with native rights in respect of the aboriginal land;

(v) native title can be extinguished by clear and plain legislation or by an executive act authorised by such legislation, but compensation should be paid; and

(vi) the aboriginal people do not become trespassers in their own lands by the establishment of a colony or sovereignty.

5. Our highest court, the Federal Court in 2007 in Superintendent of Lands & Surveys Miri Division & Anor v. Madeli Saleh has also affirmed that:
(i) The common law respects the pre-existence of rights under native laws or customs though such rights may be taken away by clear and unambiguous words in a legislation.
(ii) The common law is not a mere precedence for the purposes of making a judicial decision. It is a substantive law which has the same force and effect as written law. It comes within the term of “existing law” under Article 162 of the Federal Constitution.
(iii) By the common law, the Crown may acquire a radical title or ultimate title to the land but the Crown did not thereby acquire absolute beneficial ownership of the land. The Crown’s right or interest is subject to any native rights over such land.

It must also be emphasised that the Sarawak Government’s attempt to request for a judicial review of this decision was rejected by the Federal Court in May 2009.

III. THE UNITED NATIONS’ DECLARATION ON INDIGENOUS PEOPLES
We also wish to stress that it is imperative for the FLEGT-VPA between Malaysia and the EU to adhere to the United Nations Declaration on Indigenous Peoples (UNDRIP) in setting up the minimum standards on customary land rights of the country’s indigenous communities. Malaysia has indeed supported the adoption of the UNDRIP by the Human Rights Council and the United Nations General Assembly.

We wish to draw attention to the following Articles of the Declaration:
Article 26 affirms that indigenous peoples have the right to lands, territories and resources which they have traditionally owned, occupied, used or acquired and are entitled to own, use, develop and control them and that states shall give legal recognition and protection to these lands, territories and resources with due respect to customs and traditions of indigenous peoples to land tenure systems.

Article 27 affirms that states shall establish and implement, in conjunction with the indigenous peoples concerned, an open and transparent process giving due recognition to indigenous peoples’ laws, traditions, customs and land tenure systems, to recognise and adjudicate the rights of indigenous peoples pertaining to their lands, territories and resources, including those which were traditionally owned or otherwise occupied or used. Indigenous peoples shall have the right to participate in this process.

Article 28 affirms that indigenous communities have the right to redress, restitution or just and fair compensation, for the lands, territories and resources confiscated, taken and occupied, used or damaged without their free prior and informed consent.

Article 29 affirms that indigenous peoples have the right to the conservation and protection of the environment and the productive capacity of their lands or territories and resources and that states shall establish and implement assistance programmes for indigenous peoples for such conservation and protection, without discrimination.
Article 32 affirms that indigenous peoples have the right to determine and develop priorities and strategies for the development or use of their lands or territories and other resources and that states shall consult and cooperate in good faith with them and obtain their free and informed consent prior to the approval of any project affecting their lands or territories and other resources.
IV. OTHER GOVERNANCE ISSUES
We also note that our request that the TLAS is equipped with the provision to allow the publication of all information related to logging concessions has also been rejected. This is not a positive indication for greater openness and transparency in Malaysia’s forestry governance. We believe the promotion of transparency of information and policy reform is well within the agenda of the FLEGT Proposal for an EU Action Plan.
We also reiterate that the multi-stakeholder consultations was not held in an open way, resulting in many of our proposals being rejected without good reason while on the other hand in some instances unsolicited changes were introduced into the TLAS text without prior debate. We believe the Malaysian multi-stakeholder consultation process is of a lower quality than those in some other FLEGT partner countries, most notably Indonesia and Ghana, a situation that we believe the EU should seek to resolve.

It must be noted that during the recent meeting with the Minister of Plantation Industries and Commodities on Oct 15, 2009 in Kuala Lumpur, we again discovered that particular texts of the current version of the TLAS, which affect the NCR has been modified yet again, despite the suggestion by the Joint Technical Evaluation Of The Malaysia Timber Legality Assurance System (Oct 29, 2008) that ‘the reference to native customary rights only addresses the right to collect forest produce and gives no clear guidance on issues of land occupation rights, where further guidance would be useful, particularly as forest licensing procedures do take into account the presence of existing settlements.’
 V. CONCLUSION
We cannot give our support to the signing of the FLEGT-VPA between Malaysia and the EU unless the concerns above are adequately addressed, along with other concerns that we have raised in our previous communications to the MPIC. For the FLEGT-VPA to be credible, it must be in line with Malaysia’s statutes and legislation as well as the country’s judicial rulings and the principles of natural justice. 

The rights of indigenous communities are central to all local, national and international processes that will directly impact them. On the issue of establishing protected areas within the Convention of Biological Diversity (CBD), indigenous peoples’ groups have articulated, “No Rights, No New Protected Areas”. Within the Reducing Emissions from Deforestation and Forest Degradation in Developing Countries (REDD) process of the United Nations Framework Convention on Climate Change (UNFCC) the groups have also stressed, “No Rights, No REDD”.
We thus take the same position in this matter: “No Rights, No FLEGT-VPA”.
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